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Memo

To:

Fire Staff, Legal Staff



From:

Claudia Sherman, Chief Ethics & Compliance Officer and 


Philip Tabas, General Counsel
Date:

October 13, 2009








Re:

Conflict and Private Benefit Issues for Prescribed Burns on Private Lands
Fire Staff and Legal Staff:
Below please find requirements and guidance regarding conflict of interest and private benefit issues that might be presented by conducting prescribed burns on private lands:

1. Conflict of Interest Policy and SOP Apply:  Prescribed burns conducted by TNC on private lands, as with other landowner agreements and transactions, are subject to the Conflict of Interest Policy and SOP.  
a.
No Conflict if Not “Covered Person”:  No conflict of interest is present where the landowner is not a “Covered Person” under the Conflicts SOP.  
b. 
Govt. Land & Firebreak Exception:  Burns on federal, state and other government lands do not require conflict analysis.  In addition, a de minimis exception exists for firebreaks or buffers on neighboring land that are no greater than 10% of the area of the entire burn unit.    
2. Identify Conflicts Early:  Waiting until the development of a burn plan to identify and resolve any conflicts is arguably too late from the standpoint of TNC staff time and landowner expectations.  The key to identifying conflicts is determining whether the landowner is a “Covered Person” under the Conflicts SOP.  

a.
Obtain Conflict Disclosure form from landowner, preferably at the same time as the Permission to Burn – Waiver/Release form.  The Disclosure form is available on the Legal Intranet site in the Conflicts of Interest section http://home.tnc/legal/references/conflicts.html.  Parts I and II are to be completed by fire staff, and the remaining sections are completed by the landowner.
b. 
Landowner Refuses to Complete/Sign Disclosure form:   A landowner may refuse to complete or sign the form.  In such instances, fire staff should conduct and document an internal conflict analysis to determine whether the landowner falls into any of the Covered Person categories.  Please contact Legal if you have questions about how to conduct or document this analysis.  

3.
Submit to Review Process if Conflict:   If a conflict is disclosed or fire staff become aware of a conflict, the preferred course of action at TNC is to simply avoid the conflict.  However, if fire staff still desire to conduct the burn, the conflict must first be submitted and approved through TNC’s conflict review process.  The Conflicts Committee meets twice each week to render final decisions on how conflicts will be handled.  

a.
Notify your supervisor and Legal upon learning of conflict.  Your supervisor and Legal can help in determining whether a conflict is actually present.   
b.
In addition to the private benefit analysis described below in Section 4, document the extent to which burns have been offered, solicited or performed on other non-conflicted landowners’ property in the area and whether the conflicted party will be held to similar or higher standards.   This documentation is important for purposes of showing that no preferential treatment has been offered to the conflicted party.  Some conflicted parties (e.g., Board of Directors, Chapter Trustees) may be held to higher conservation standards due to their relationships with TNC, which may also serve to mitigate the risk of adverse perception by the public.   Under some circumstances, the Conflicts Committee may require that these conflicted parties make a commitment to long term conservation of the property, for example, through a conservation easement or restrictions on the property or entering a long term burn management or conservation agreement.
c.
Prepare Request for Approval form.  Approval of a particular conflict begins with the completion of a form entitled “Request for Approval” that is available on the Legal Intranet site in the Conflicts of Interest section http://home.tnc/legal/references/conflicts.html.  Fire staff will prepare the initial draft of this form for review by Legal.  Once drafted, the request will be routed to various TNC levels for approval (e.g., Legal, OU Director, Division Director).  Please allow at least 2 weeks for the routing and approval process.  The Recommended Course of Action may require certain disclosures of the conflicted person’s involvement prior to the burn being conducted.  For example, conflicts involving Chapter Trustees need to be disclosed to the Chapter’s board, and if public funds are used for the burn, disclosure should be made to the funding agency or entity.
d.
Analysis in Request for Approval:   The following questions should be considered and, if relevant to the situation, addressed in the Conflict Analysis (Section 3) of the Request for Approval.  
- Is the prescribed burn being conducted to obtain appropriate conservation benefits?  

- Have all TNC policies and procedures for prescribed burns been followed? 

- Would the prescribed burn be conducted on the property regardless of ownership (i.e. the property meets TNC conservation standards and objectives)?  
- Is the landowner receiving any preferential treatment or being allowed exceptions to standard TNC prescribed burns?  Note whether similar burns have been offered or conducted on property owned by  other landowners in the area.  
- Does TNC or other conservation entities/agencies (ex. USFWS, other land trust) have any property interests in the land (e.g. conservation easement, grant match) or is the land adjacent to other conservation sites (e.g.. TNC preserves, parks, refuges)?  
- Has the proposed burn on the covered person’s land been disclosed in writing to the agencies that are providing funding for the burn program?
- What, if anything, is the landowner contributing to the burn (funding, labor, etc.)?

- What other costs or risks is the landowner undertaking by allowing the burn on his/her land?

- What are the potential economic benefits to the landowner from the burn?  Please indicate if the benefits are minimal or incidental to the conservation benefit and if any are contingent on other conditions (e.g. weather, follow-up treatments).  

 - What are the risks and benefits to the Conservancy?
- What are the alternatives, if any?  

- How will this appear in the eyes of the public when tested against the value of "integrity beyond reproach?"  
4.
Private Benefit Analysis:  TNC, as a tax exempt organization, has to be very careful that any private benefit flowing to an individual or entity is incidental to the conservation benefit to be gained from the activity.  This analysis is particularly important in situations involving “covered persons” under TNC’s Conflict of Interest SOP, but is required even when no conflict is present.  In general, private burns are likely an example of “incidental” private benefit provided that (i) conservation is TNC’s primary purpose for performing the burn, and (ii) any landowner benefit is incidental to the conservation outcome.   As with conflicts of interests, the private benefit analysis is not required for burns on government lands or firebreaks or buffers on neighboring land that are of minimal size in relation to the entire burn unit.  
a. 
An explicit analysis should be conducted early in the burn planning process to evaluate the potential economic benefit to the landowner from the burn.  Burn plans should continue to document factors indicating conservation as the primary purpose.  Documentation of these facts is necessary for supporting the argument of incidental private benefit.

Factors supporting conservation as primary purpose:

· Conducted on lands subject to Conservation Easements or Conservation Area Plans/Portfolios.

· Ecological Management burn or Research/Hazard Reduction burns with conservation focus.

· Pursuant to TNC obligations under grants with conservation objectives.

· Focus on habitat improvement for federal or state listed species.

· Part of established TNC regional burn program.

· Conducted to benefit nearby parks, refuges, wildlife management areas, or other conservation properties.

· Federal/state agencies (ex. USFWS) provide staff for the burn.

Factors that may indicate the incidental nature of any landowner benefit:

· Land improvement speculative (ex. post-fire results dependent on the timing and amount of subsequent rainfall).

· Private burns not an established practice in the region.

· No developed/competitive market for private burn contractors.

· Landowner pays TNC a reasonable amount tied to TNC’s costs (not a nominal amount or donation) or cost-sharing through equipment, labor, or supplies.

· Landowner to forego grazing, haying, or other use of property prior to and/or after the burn.
· De minimis area burned (no greater than 10% of entire burn unit).

Examples of burns where private benefit may be an issue:

· Non Broadcast burns (ex. brush piles) unless conservation is an equally important objective in conducting the burn.
· Burn conducted on an isolated parcel of land, not connected to overall conservation management plan for the area.
· Primarily initiated at the landowner’s request or by the landowner’s offer of a donation.

· No charge (or nominal/reduced rate) by TNC in a developed/competitive burn market or where TNC customarily charges fees.

· Desired by the landowner for purposes of meeting government farm program requirements or converting land into valuable, income generating property (limited harvest seed income should only be an incidental benefit).

b.
Additional recommendations for implementing private benefit analysis into TNC burn programs:

· Decision to burn on a particular property and burn plan should continue to be guided by Conservation Action Planning and Conservation by Design under the Fire Management SOP and Burn Manual.
· Continue to document factors in post-burn monitoring reports that reflect conservation as the primary purpose (as to TNC and landowner), variables affecting post-burn success (ex. timing and amount of rainfall after burn), and material contributions by landowner to the burn (including restrictions on land use adopted before or after burn).  
· Inform Legal and Fire Managers of each OU with respect to private benefit issues for private burns and those situations where private benefit might present an issue.
· Fire Managers should instruct/inform fire staff on the private benefit issue to allow staff to recognize situations where private benefit might be an issue.
· Fire staff should notify the burn supervisor or Fire Manager (who should then contact Legal) early in burn planning process if factors are present where private benefit might be an issue.
· If a donation is offered in connection with a burn on the donor’s land, the funds should be placed in a general cost center for the OU’s burn program (or regional burn program if applicable) and not dedicated to the burn on the donor’s land.  These funds may constitute program revenue and should not be an inducement for conducting the burn.  Legal should be consulted with respect to these donations prior to acceptance.
5.
Implementation by Management:   In order to efficiently integrate conflict and private benefit analysis into the prescribed burn planning process, fire staff need to be informed and aware of the conflict requirements and potential for private benefit.  This can be provided in a variety of ways, for example, by FMAT, Division/OU Directors, or Fire Managers/supervisors.  Reminders could be included in burn plan checklists, annual refresher training, etc.  The implementation process will likely vary given the diversity of private burn programs conducted by TNC.
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